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Draft resolution

Torture and other cruel, inhuman or degrading treatment or punishment:
The role and responsibility of the legal profession

The Human Rights Conncil

Recalling all resolutions on torture and other cruel, inhuman or degrading treatment or
punishment adopted by the General Assembly, the Commission on Human Rights and the
Human Rights Council,

(HRC res 10/ 24 pp 1 modified)

Reaffirming that no one shall be subjected to torture or to other cruel, inhuman or degrading
treatment or punishment,
(UNGA res 64/153 pp 1)

Recalling that freedom from torture and other cruel, inhuman or degrading treatment or
punishment is a non-derogable right that must be protected under all circumstances, including
during states of emergency and in times of international or internal armed conflicts or
disturbance and that the absolute prohibition of torture and other cruel, inhuman or degrading
treatment ot punishment is affirmed in relevant international instruments, stressing that legal
and procedural safeguards against such acts must not be subject to measures that
would circumvent this right, and emphasizing that the legal profession plays a critical
role in safeguarding these rights,

(UNGA res 64/ 153 pp 2 modified)

Convinced that an independent and impartial judiciary, an independent legal profession and the
integyity of the judicial system are essential for the protection of human rights, including the
right not to be subjected to torture and other cruel, inhuman or degrading treatment ox
punishment,

(HRC res 12/ 3 pp 3 modifed)

Recalling the Basic Principles on the independence of the Judiciary, the Basic Principles on the
Role of Lawyers, the Guidelines on the Role of Prosecutors and the Bangalore Principles of
Judicial Conduct,

(HRC res. 12/3 pp 2)




[image: image2.jpg]Recognizing the importance of bar associations and professional associations of judges and
lawyers and non-governmental organizations in the defence of the independence of judges and
lawyers, (HRC res 12/ 3 pp 6 modified)

1.Condemns all forms of torture and other cruel, inhuman or degrading treatment or punishment,
including through intimidation, which ate and shall remain prohibited at any time and in any
place whatsoever and can thus never be justified and calls upon all States to implement fully the
absolute prohibition of torture and other cruel, inhuman or degrading treatment or punishment;
(UNGA res 64/153 op 1)

2. Emphasizes that States must take petsistent, determined and effective measures to prevent and
combat all acts of torture and other cruel, inhuman or degrading treatment or punishment,
including the adoption, implementation and full respect for safeguards against torture
and other cruel, inhuman or degrading treatment or punishment, stresses that all acts of
torture must be made offences under domestic criminal law, and encourages states to prohibit
under domestic law acts constituting cruel, inhuman or degrading treatment or punishment;

(UNGA res 64/ 153 op 2 modified)

3. Condemns any action or attempt by States or public officials to legalize, authorize or acquiesce
in torture and other cruel, inhuman or degrading treatment or punishment under any
citcumstances, including on grounds of national secutity or through judicial decisions; and
calls upon States to ensure accountability for such actions or attempts;

(UNGA res 64/ 153 op 5 modified)

4. Stresses that the competent domestic authotity must promptly, effectively, independently and
impartally investigate all allegations of torture and other cruel, inhuman and degrading
treatment and punishment and wherever there is reasonable ground to believe that such an act
has been committed and that those who encourage, order, tolerate or perpetrate such acts must
be held responsible, brought to justice and punished in 2 manner commensurate with the
severity of the offence, and rges States to ensure that any person who has been subjected to
torture or cruel, inhuman of degrading treatment or punishment has access to an effective
remedy and that victims will receive adequate, effective and prompt reparations, whete
appropiate; (UNGA res 64/ 153 op 6 modified combined with res 64/43 op 6 (n) modified)

5. Usges States to establish and maintain legal and procedural safeguards against
torture and other cruel, inhuman or degrading treatment or punishment as well as to
ensure that the judiciary or prosecution can effectively review the respect for such
safeguards, and stresses that ensuring that any individual arrested or detained is
promptly brought before a judge or other independent judicial officer in person and
permitting prompt and regular medical care and legal counsel as well as visits by
relatives or third parties as well as the right to take proceedings before a court to enable
the court to decide without delay on the lawfulness of detention and treatment
constitute effective safeguards for the prevention of torture and other cruel, inhuman or
degrading treatment or punishment;
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6. Urges states not to expel, return (“refouler”), extradite or in any other way transfer a person
to another state where there are substantial grounds for believing that the person would be in
danger of being subjected to torture, and to ensure in this regard effective review prior to
any expulsion, return, extradition or any other type of transfer;

(UNGA res 64/ 153 op 15 modified)

7. Also uzges States to ensure that the judicial branch is fully independent from the
executive and legislative branches of Government and that judges can exercise their
judicial functions impartially and professionally as well as to respect and ensure respect
for the critical role the legal profession — in particular judges, prosecutors and lawyers -
has in the prevention of torture and other cruel, inhuman or degrading treatment or
punishment, including by preventing arbitrary detention, challenging lack of effective
safeguards in detention, lack of due process safeguards and fair trial standards, and by
bringing the perpetrators to justice;

(NEW)

8. Strongly urges States to respect and ensure respect for the professional independence,
duties and responsibilities of all members of the legal profession, including by
effectively ensuring that no unlawful interference occurs, such as threats, harassment
and intimidation of judges, prosecutors and lawyers and that all allegations or
reasonable grounds to believe that unlawful interference has taken place are promptly,
effectively and impartially examined by a competent and independent domestic
authority with a view to bringing those responsible to justice;

(NEW)

9. Urges States to take effective measures to ensure the security of lawyers, judges and
prosecutors who face threats as a result of the fulfilment of their professional tasks;

10. Appeals to States to establish effective national systems for the administration of
justice with equal access to justice and the right to a fair trial at all stages of criminal
proceedings, including adequate legal aid; in particular to have judges, members of the
prosecution, police and prison officials properly and in sufficient number selected,
trained and paid and to take effective measures for combating any corruption in the
administration of justice;

(NEW)

11. Strongly urges States to ensure that no statement, including statements provided or
obtained by officials of another State, that is established to have been made as a result of
torture is invoked as evidence in any proceedings, except against a person accused of torture as
evidence that the statement was made, and calls upon states to consider extending that
prohibition to statements made as a result of other cruel, inhuman or degrading treatment or
punishment, and recognizes that adequate corroboration of statements or confessions




[image: image4.jpg]used as evidence in any proceedings constitutes a safeguard for the prevention of
torture and other cruel, inhuman or degrading treatment or punishment ;
(UNGA res 64/ 153 op 14 modified)

12. Calls upon States to ensure in the context of criminal proceedings access to lawyers
from the outset of custody and duting all interrogations and judicial proceedings as
well as access of lawyers to appropriate information in sufficient time to enable them to
provide effective legal assistance to their clients;

(NE)

13. Invites all States to establish independent and effective mechanisms, with qualified
legal and other relevant expertise, to undertake effective monitoring visits to places of
detention, including with a view to preventing acts of torture or other cruel, inhuman or
degrading treatment ot punishment;

(NEW)

14. Calls upon States to ensure that education and information regarding the absolute
prohibition of torture and other cruel, inhuman or degrading treatment or punishment are fully
included in the education and training of all members of the legal profession;

(HRC 10/24 9p 12 modified)

15. Reguests the Special Rapporteur on Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment and other relevant Special Procedures and invites relevant treaty
bodies, within their respective mandates:

a. to respond effectively to credible and reliable information regarding conduct by
state officials who are members of the legal profession that is alleged to
constitute torture and CIDT or complicity or participation therein;

b. to keep under review the conditions under which the legal profession is able to
perform its role;

c. to consider including information from legal systems throughout the world about
the professional and ethical responsibility of members of the legal profession
with respect to the protection of human rights, including the prohibition of
torture and other cruel, inhuman or degrading treatment or punishment in their
reports to the Human Rights Council and the General Assembly;

16. Further requests States to cooperate fully and in good faith with the relevant Special
Procedutes and treaty bodies;

(HRC 10/24 op 16 modified)

15. Welcomes the report of the Special Rapporteut.




[image: image5.jpg]16.Calls npon the Office of the High Commissioner for Human Rights to continue to provide
advisory services to States for the prevention of torture and other cruel, inhuman or degrading

treatment or punishment;

(HRC 10/24 op 17 modified)




